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*	 	 J.D.	 Candidate	 2021,	 University	 of	Minnesota	 Law	 School.	 I	 owe	 a	 heartful	
thank	you	to	Professor	Fionnuala	Ní	Aoláin	for	her	insightful	comments	and	guidance	
throughout	 this	process,	as	well	as	 to	 the	editors	and	staffers	of	 the	Minnesota	Law	
Review	for	their	attentive	suggestions	and	editorial	work.	Thanks	is	always	due	to	my	




	 1.	 Pranshu	Verma,	Trans	Prisoner	Was	Pepper-Sprayed	and	Says	He	Was	 Inva-
sively	 Searched	at	 Philly’s	 Female	 Jail,	 PHILA.	 INQUIRER	 (Oct.	 23,	 2019),	 https://www	
.inquirer.com/news/transgender-pepperspray-genital-searches-philadelphia-jails-
20191023.html	 [https://perma.cc/7MQA-LPFG].	 Zack	 did	 not	 want	 the	 published	
story	to	include	his	last	name.	Id.	
	 2.	 Because	gender	describes	one’s	internal	sense	of	 identity,	 it	cannot	be	con-
firmed	via	a	physical	examination.	See	infra	Part	I.A.	A	physical	examination	of	this	type	
can	only	reveal	an	individual’s	current	external	sexual	organs.	Cf.	Melonyce	McAfee,	


































































and	Bakari	 represent	 the	dangers	 that	 exist	when	 transgender	 and	
non-binary	people	are	forced	into	a	binary	system,	a	system	which	al-
ready	 has	 limited	 capacity	 to	 provide	 individualized	 accommoda-




prisoners	by	 their	 gender,	non-binary,	 gender	non-conforming,	 and	
intersex	people	are	often	left	out	of	the	equation	since	there	is	no	ca-
pacity	 to	 accommodate	 them.23	 Various	 jurisdictions	 across	 the	
 
	 16.	 See	 RICHARD	 P.	 SEITER,	 CORRECTIONS:	 AN	 INTRODUCTION	 147	 (4th	 ed.	 2014)	












ISHMENT,	 INCARCERATION,	 AND	 RELEASE	 261,	 262–68	 (Erik	 Luna	 ed.,	 2017),	 https://	




finement,	 THEM	 (July	 17,	 2019),	 https://www.them.us/story/trans-incarceration	
-crisis	 [https://perma.cc/94CZ-2SDX]	 (“16	 percent	 of	 transgender	 people—and	 47	
percent	of	Black	transgender	people—.	.	.	have	spent	time	behind	bars.	According	to	a	
survey	by	the	National	Center	for	Transgender	Equality,	 in	2014,	Black	transgender	
















lems27	 that	cis-gendered	prisoners	do	not	 face,28	 implicating	Eighth	
Amendment	violations	uniquely	experienced	by	transgender,	non-bi-












CTR.	 FOR	 TRANSGENDER	 EQUAL.	 (Mar.	 24,	 2016),	 https://transequality.org/press/	
releases/new-federal-guidance-prisons-and-jails-cannot-house-transgender	
-prisoners-by-anatomy	 [https://perma.cc/ZN46-WXES]	 (explaining	 how	 the	Obama	
administration	implemented	a	new	policy	that	placed	federal	prisoners	based	on	gen-
der	 identity).	 But	 see	 FED.	BUREAU	 OF	 PRISONS,	U.S.	DEP’T	 OF	 JUST.,	NO.	 5200.4	 CN-1,	






































sota)	 fail	 to	 acknowledge	 non-binary	 identities.	 Part	 II	 will	 also	
demonstrate	 that	 the	 failure	of	 the	prison	system	to	enforce	proce-

































designation	 is	 assigned	 at	 birth	 and	 is	 generally	 distinguishable	 by	
genitalia	or	chromosomes.33	Gender	identity	refers	to	a	person’s	 in-
ternal	sense	of	whether	they	identify	as	a	man,	a	woman,	neither,	or	
some	 combination	 of	 the	 two.34	 There	 is	 also	 a	 difference	 between	
gender	identity	and	gender	expression—the	latter	refers	to	“[e]xter-
nal	manifestations	of	gender,	expressed	through	a	person’s	name,	pro-
nouns,	 clothing,	 haircut,	 behavior,	 voice,	 and/or	 body	 characteris-
tics.”35	A	commonly	referenced	distinction	between	gender	and	sex	is	
to	 identify	 that	 gender,	 but	 not	 sex,	 is	 a	 social	 construct.36	 A	 social	
 
	 32.	 Carolyn	E.	 Coffey,	Battling	Gender	Orthodoxy:	Prohibiting	Discrimination	on	
the	Basis	of	Gender	Identity	and	Expression	in	the	Courts	and	in	the	Legislatures,	7	N.Y.	
CITY	L.	REV.	161,	162	(2004).	
	 33.	 GLAAD,	 GLAAD	MEDIA	 REFERENCE	 GUIDE	 10	 (10th	 ed.	 2016),	 http://www	
.glaad.org/sites/default/files/GLAAD-Media-Reference-Guide-Tenth-Edition.pdf	
[https://perma.cc/3NP6-GZ3M]	 (defining	 sex	 as	 “[t]he	 classification	 of	 a	 person	 as	
male	or	female.	At	birth,	infants	are	assigned	a	sex,	usually	based	on	the	appearance	of	
their	external	anatomy.	.	.	.	A	person’s	sex,	however,	is	actually	a	combination	of	bodily	




























































really	more	complex	and	messy”	and	concluding	 that	 “[b]iological	 sex	 is	certainly	a	
social	construct”	since	the	existence	of	intersex	individuals	contradicts	the	social	con-
struction	of	sex	as	being	only	male	or	female).	






















“gender	 expression	 is	 different	 from	 conventional	 expectations	 of	
masculinity	and	femininity,”	they	can	be	described	as	gender	non-con-
forming.43	 Non-binary	 and	 gender	 non-conforming	 identities	 also	
shouldn’t	 be	 confused	 with	 intersex	 traits.	 Intersex	 people	 have	
“unique	variations	in	reproductive	or	sex	anatomy,”	which	“may	ap-
pear	in	a	person’s	chromosomes,	genitals,	or	internal	organs	like	tes-








for	 a	 psychiatric	 diagnosis	 is	 still	 controversial,	 its	 inclusion	 in	 the	
 
	 41.	 See	Jessica	A.	Clarke,	They,	Them,	and	Theirs,	132	HARV.	L.	REV.	894,	897–98	






























To	acknowledge	 that	 there	are	 important	distinctions	between	
transgender,	non-binary,	gender	non-conforming,	and	 intersex	peo-







isted	 for	 centuries,49	 the	 designated	 terminology	 and	 widespread	
recognition	is	a	much	more	recent	phenomenon.50		
Even	though	increasing	numbers	of	Americans	 identify	as	non-













MAG.	 (June	 4,	 2019),	 https://www.nytimes.com/2019/06/04/magazine/gender	
-nonbinary.html	[https://perma.cc/G7DX-L9V7].	
	 51.	 See	Arielle	Webb,	Emmie	Matsuno,	Stephanie	Budge,	Mira	Krishnan	&	Kim-
berly	 Balsam,	Non-Binary	 Gender	 Identities	 Fact	 Sheet,	 APA	DIV.	44	 (2015)	https://	
www.apadivisions.org/division-44/resources/advocacy/non-binary-facts.pdf	









-veteran-passport	 [https://perma.cc/C2CY-NPXV]	 (“At	 least	 eleven	 countries	 issue	
passports	with	gender	markers	other	than	 ‘F’	(female)	or	 ‘M’	(male),	 including	Aus-
tralia,	Bangladesh,	Canada,	Denmark,	Germany,	India,	Malta,	Nepal,	New	Zealand	and	























Department	 to	allow	an	“X”	gender	marker,	 it	 is	unlikely	 that	 this	bill	will	pass	 in	a	
Republican-controlled	Senate	or	be	 signed	by	President	Trump.	 Samantha	Schmidt,	
U.S.	Passports	Offer	Only	‘M’	or	‘F’	Gender	Categories.	A	New	Bill	Would	Require	a	Gender-















diverse”	 in	 the	states	and	countries	 that	have	adopted	 its	usage.	See	Changing	Your	









female.”);	 see	Ben	Christopher,	Gender	X?	California	May	Be	 the	First	State	 to	Create	









increase	 in	states	that	recognize	a	 legal	gender	marker	of	“X”	 is	en-










-nonbinary-gender-designations-in.pdf?	 [https://perma.cc/LZ2K-GP3V];	 see	 Kristin	
Lam,	More	Than	7,000	Americans	Have	Gender	X	IDs,	a	Victory	for	Transgender	Rights.	
Is	 It	 a	 Safety	 Risk,	 Too?,	 USA	 TODAY	 (Aug.	 8,	 2019),	 https://www.usatoday.com/	
story/news/nation/2019/08/08/nonbinary-gender-ids-momentum-intersex-state	
-driver-licenses/1802059001	 [https://perma.cc/8BK4-SAKZ];	 Hollie	 Silverman,	 2	
More	States	Will	Offer	a	3rd	Gender	Option	on	Driver’s	Licenses,	CNN	HEALTH	(Aug.	1,	
2019),	https://www.cnn.com/2019/08/01/health/washington-pennsylvania-gender	




perma.cc/4WSW-BFPS].	 Illinois	has	passed	 legislation	 to	allow	 for	a	gender-netural	
marker	in	2019,	but	it	may	take	several	years	for	this	to	be	implemented.	See	Governor	
Pritzker	Signs	Law	Allowing	for	Gender-Neutral	Markers	on	Driver’s	Licenses,	ID	Cards,	































ers	 do	 not	 match	 up	 between	 drivers	 licenses	 and	 passports,62	 so	
many	advocates	are	pushing	for	the	U.S.	State	Department	to	recog-
nize	a	gender	neutral	marker	on	passports.63	
With	 an	 increasing	 number	 of	 states	 recognizing	 non-binary	
identities,	more	people	are	able	to	freely	express	their	gender	identity	




	 61.	 Corinne	 Segal,	The	 Complications	 of	 ID	 for	 Non-Binary	 People—and	How	 It	
Could	Change	Soon,	PBS	NEWSHOUR	(Aug.	21,	2016),	https://www.pbs.org/newshour/	





















HOWSTUFFWORKS	 (Sept.	 8,	 2017),	 https://people.howstuffworks.com/gender	
-government-ids.htm	[https://perma.cc/Y8Y3-TTUC].	
	 64.	 See	Woodstock,	supra	note	55	(describing	non-binary	activist	Jamie	Shupe’s	
deteriorating	mental	 health	 prior	 to	 identifying	 as	 non-binary	 and	 legally	 changing	
their	 gender	 to	 “X”);	 cf.	 Julie	Mack,	Michigan	 Secretary	 of	 State	Makes	 It	 Easier	 for	












whose	 family	 had	 yet	 to	 accept	 their	 identity,	 seemed	 to	 be	 “in	 an	
‘abyss,’	 undergoing	 a	 torture	 that	 was	 the	 emotional	 equivalent	 of	
‘taking	a	saw	blade	and	cutting	into	the	skin	of	an	arm.’”65	Another	cli-
ent	of	Tate’s	actually	did	cut	themself,	leaving	“scars	on	scars	on	scars”	






in	 that	 it	 simply	made	me	 feel	 seen,	 and	 that’s	 all	 that	 really	mat-
tered.”68	When	the	 law	creates	avenues	for	 individuals	to	represent	
their	 identities	 and	 have	 documentation	 that	 corresponds	 to	 their	
identities,	 their	 quality	 of	 life	 improves,	 as	 these	 examples	 demon-
strate.	Non-binary-friendly	policies	are	important	so	that	TNGI	folks	
are	respected	and	feel	safe	in	every	aspect	of	their	lives,	whether	at	















































of	 injustice,	 in	 the	 U.S.	 prison	 system	 is	 mass	 incarceration.75	 The	















at	 2	 (12th	 ed.	 2018),	 https://www.prisonstudies.org/sites/default/files/resources/	
downloads/wppl_12.pdf	 [https://perma.cc/G373-XK7E];	 SENT’G	 PROJECT,	 TRENDS	 IN	
U.S.	CORRECTIONS	2	(2020),	https://www.sentencingproject.org/wp-content/uploads/	
2020/08/Trends-in-US-Corrections.pdf	[https://perma.cc/UDK3-UJU6]	(“The	United	



































PROJECT	 (Dec.	 17,	 2019),	 https://www.themarshallproject.org/2019/12/17/the	

























































prominent	part	of	 the	Standard	Story	has	been	 its	emphasis	on	 the	amount	of	 time	
















cannot	be	addressed	 through	mere	 reformation;	 rather,	 a	 thorough	
dismantlement	through	abolition	is	needed.96	Granted,	prison	aboli-
tion	 can	have	different	 practical	meanings	 for	 different	 supporters,	
such	as	how	complete	the	elimination	of	the	criminal	justice	system	








need	 to	 address	 the	 present	 issues	 that	 permeate	 throughout	 the	
prison	system	and	find	more	direct	answers	to	these	concerns.	
Of	course,	the	concerns	identified	in	this	section	do	not	exhaust-















	 97.	 Bill	Keller,	What	Do	Abolitionists	Really	Want?,	MARSHALL	PROJECT	 (June	13,	
2019),	https://www.themarshallproject.org/2019/06/13/what-do-abolitionists	
-really-want	[https://perma.cc/V4SK-ZWQH].	

















lation	 because	 researchers	 estimate	 that	 all	 Americans	 have	 a	 6%	
chance	of	being	incarcerated	during	their	lifetime.101	
Though	 the	National	 Inmate	 Survey	 estimated	 that	 there	were	
around	3,209	transgender	inmates	in	state	and	federal	prisons	from	
2011	to	2012,102	this	number	likely	underestimates	the	current	TNGI	









son’s	 actual,	 current	 name	 over	 their	 “deadname”	 (the	 name	 that	
 
	 100.	 NAT’L	 CTR.	 FOR	 TRANSGENDER	 EQUAL.,	 A	 BLUEPRINT	 FOR	 EQUALITY:	 FEDERAL	














Proposed	 Law	 Help?,	 KQED	 NEWS	 (Jan.	 8,	 2020),	 https://www.kqed.org/news/	
11794221/could-changing-how-transgender-inmates-are-housed-make-prison-safer	
-for-them	 [https://perma.cc/79YY-NQKX].	 In	 2018,	 California	 state	 prisons	 housed	
only	127,417	of	the	nation’s	1,414,162	prisoners	between	all	state	and	federal	prisons.	
State-by-State	 Data,	 SENT’G	PROJECT	 (2020),	 https://www.sentencingproject.org/the	
-facts/#map?dataset-option=SIR	 [https://perma.cc/8X5J-RFEP].	 If	 California’s	 TNGI	







appears	 on	 their	 original	 birth	 certificate	 and	 is	 not	 their	 current	
name,	whether	it	has	been	legally	changed	or	not).106	Finally,	and	most	

































































do	 not	 comply	with	 PREA	 standards.117	Many	 transgender	 activists	
 
would	have	no	trouble	concluding	that	the	law	was	unconstitutional.	Refusing	to	pro-
vide	effective	 treatment	 for	a	 serious	medical	 condition	serves	no	valid	penological	
purpose	and	amounts	to	torture.”).	
	 111.	 See	Kate	 Sosin,	How	a	Women’s	 Facility	 Gave	 This	 Trans	 Prisoner	 a	 Future,	




































confinement	 than	 the	 general	 population.121	 The	 devastating	
 
	 118.	 See	Elliot	Oberholtzer,	The	Dismal	State	of	Transgender	Incarceration	Policies,	



























President	 Obama	 after	 seven	 years)	 for	 sharing	 numerous	 government	 documents	
with	WikiLeaks	that	exposed	war	crimes	and	other	atrocities	from	the	United	States’	
involvement	with	the	Iraqi	War.	See	Mary	Meisenzahl,	Solitary	Confinement	Is	Torture,	
and	Whistleblowers	 Don’t	 Belong	 in	 Prison:	 Free	 Chelsea	 Manning,	 WELLESLEY	NEWS	














to	 be	 “torture	 or	 cruel,	 inhuman	 or	 degrading	 treatment.”123	When	
TNGI	individuals	are	forcefully	segregated	from	the	general	popula-
tion,	even	if	the	correctional	officers	are	claiming	to	do	so	for	the	in-

















Budryk,	 Chelsea	 Manning	 Removed	 from	 Solitary	 Confinement:	 Report,	 HILL	 (Apr.	 4,	
2019),	https://thehill.com/homenews/437454-chelsea-manning-removed-from	
































Different	 correctional	 institutions	 have	 taken	 different	 ap-
proaches	to	the	task	of	providing	housing	accommodations	for	TNGI	








does	not	 focus	on	 jails129	 or	 sexual	orientation,130	 there	 is	 a	worth-
while	comparison	of	a	separate	wing	within	the	Los	Angeles	County	
Jail.	 The	 LA	 County	 Jail	 has	 been	 segregating	 gay	 men	 and	 trans	
women	prisoners	into	a	special	unit	within	the	male	jail	since	1985,	in	











Difference	 Between	 Jails	 and	 Prisons?,	 BUREAU	 OF	 JUST.	 STAT.,	 https://www.bjs.gov/	



















at	 least	 initially,	 placement	 was	 determined	 by	 two	 heterosexual	
guards	who	 evaluated	 each	 inmate,	which	 could	 be	 done	 based	 on	
whether	the	inmate	was	publicly	out	and	known	to	be	gay,	or	based	




ing	prisoners	who	appeared	 to	be	 lesbian.138	 In	2009,	 the	Fluvanna	




































ception	 of	 the	 prisoner’s	 appearance,	 and	 separated	 those	who	 ap-












lence	 by	 staff,”145	 all	 of	 which	 were	 evident	 in	 Fluvanna’s	 “butch”	
wing.146	The	Fluvanna	wing	exemplifies	the	harms	that	come	from	a	
lack	of	prisoner	input	during	classification	procedures	and	highlights	



















People,	 LAMBDA	 LEGAL	 [hereinafter	 FAQ],	 http://lambdalegal.org/know-your-rights/	



















mittee-based	 review	 system.151	 The	 diagnosis-based	 classification	
systems	require	the	prisoner	to	have	a	diagnosis	of	gender	dysphoria	
























prisoner’s	 diagnosis	 and	 treatment	 remains	 stagnant	 once	 they	 enter	 correctional	
housing.	See	id.	
	 153.	 See,	 e.g.,	 H.R.	 Res.	 18-1007	 (Colo.	 2018),	 https://leg.colorado.gov/sites/	
default/files/documents/2018A/bills/2018a_hr1007_enr.pdf	[https://perma.cc/	
Y6JT-UGKE].	











This	 encouraged	 structure	 describes	 the	 classification	 system	 that	
was	adopted	for	the	federal	prison	system	under	the	Obama	admin-













termine	 an	 individualized	 plan	 to	 best	 accommodate	 the	 person’s	
needs	and	safety,	specifying	that	no	placements	can	be	made	without	
the	 consent	 of	 the	 person.160	 However,	 despite	 individualized	 ap-
proaches	 like	Minnesota’s	 that	consider	the	needs	of	 the	 individual,	
when	the	only	two	options	for	placement	are	male	or	female,	there	are	
still	people	requiring	placement	 in	prison	housing	 that	do	not	have	





	 158.	 See	 Jenny	Gathright,	The	Guidelines	 for	 Protection	 of	 Transgender	 Prisoners	
Just	Got	Rewritten,	NPR	(May	12,	2018),	https://www.npr.org/sections/thetwo-way/	
2018/05/12/610692321/the-guidelines-for-protection-of-transgender-prisoners	
-just-got-rewritten	 [https://perma.cc/3UH6-VXUN];	 Southern	 Poverty	 Law	 Center	 &	
Lambda	Legal	Sue	DOJ	and	BOP	for	Records	on	Rollback	of	Protections	for	Incarcerated	
Trans	 People,	 LAMBDA	 LEGAL	 (Nov.	 20,	 2018),	 https://www.lambdalegal.org/blog/	
20181120_splc-ll-sue-doj-and-bop-for-records-on-trans-people-in-prison	[https://	






















uals.	 Section	 A	 will	 describe	 how	 TNGI	 inmates	 can	 raise	 Eighth	
Amendment	 claims	 and	 why	 courts	 should	 be	 more	 lenient	 when	
hearing	these	claims.	Section	B	critiques	the	current	prison	policies	in	
place	for	housing	TNGI	prisoners	and	reveals	their	shortcomings.	Sec-







Amendment	 claims.163	 This	 test	 requires	 both	 a	 showing	 that	 the	
transgender	inmate	was	“incarcerated	under	conditions	that	posed	a	
substantial	 risk	 of	 serious	 harm	 (objective	 prong),”	 and	 that	 “the	



























Despite	 the	difficult	 standard	 that	TNGI	 individuals	must	over-
come	thanks	to	Farmer,	TNGI	inmates	have	sometimes	been	success-
ful	 in	pursuing	Eighth	Amendment	 claims	 to	 ensure	 their	 access	 to	
trans	healthcare,170	and	TNGI	prisoners	could	use	this	standard	to	ar-
gue	that	denying	them	access	to	safe	housing	is	also	in	violation	of	the	
Eighth	Amendment.	 In	 a	 healthcare	 claim,	 the	 objective	Farmer	 re-
quirement	for	a	substantial	risk	of	serious	harm	is	met	when	the	pris-
oner	 can	 show	 that	 they	have	a	 serious	medical	need	 that	 requires	
treatment.171	The	assessment	“rests	on	the	idea	that	inmates	rely	on	
prison	officials	to	treat	them	when	they	get	sick,	and	that	failing	to	do	














confirmation	 surgery	 for	 prisoners);	 Hicklin	 v.	 Precynthe,	 No.	 4:16-CV-01357-NCC,	





















one’s	 gender	 identity	 is	 cruel	 and	 unusual.176	 Courts	 need	 to	
acknowledge	this	evolved	standard	when	hearing	Eighth	Amendment	
claims	 against	 prison	 placement	 policies.	 If	 it	 violates	 the	 Eighth	
Amendment	to	deny	TNGI	prisoners	access	to	healthcare	that	allows	





as	 is.178	 Though	 the	 Eighth	 Amendment	 is	 unlikely	 to	 provide	 a	
 
	 173.	 Id.	at	843	(discussing	the	“untenable	safety	risk”	faced	by	inmates	placed	in	
housing	 incongruent	with	 their	gender	 identity);	see	 supra	Parts	 I.C.2	and	 I.C.3	 (de-










the	Eighth	Amendment	 square	with	 the	 reality	of	our	national	 conscience	bears	di-







































ated	 based	 on	 their	 individual	 gender	 identity,	 not	 their	 biological	




























failure	 is	 evident	 when	 remembering	 why	 prisoner	 housing	 place-
ments	based	on	biological	sex	or	current	anatomy	is	problematic.	One	
of	 the	major	 issues	with	 sex-based	placement	 systems	 is	 that	 trans	
women	housed	in	male	prisons	are	abused	and	raped	by	other	prison-
ers.185	When	the	more	progressive	systems	allow	for	individuals	to	be	
placed	 in	housing	based	on	 their	 gender	 identity,	 the	 trans	women	
who	were	previously	subjected	to	abuse	in	the	male	prisons	are	just	





























identity	 against	 their	 will.	 See	 Outing,	 ACLU,	 https://www.aclu.org/issues/lgbt	
-rights/lgbt-youth/outing	 [https://perma.cc/T3RR-YM2M].	 Outing	 someone	 consti-
tutes	a	violation	of	privacy	and	can	subject	a	person	to	discrimination	and	possible	









placement	 policies	 need	 to	 rely	 upon	 a	 case-by-case	 determination	
that	consider	the	individual’s	own	perspective	of	the	decision.191	This	
Note	relies	upon	the	premise	that	there	is	a	definite	need	for	TNGI	in-
dividuals	to	have	 input	 in	their	housing	accommodations,	 that	their	








derstanding	 and	 expressing	 their	 own	 gender	 is	 different	 from	 the	
theory	of	liberty	deprivation	that	underlies	the	system	of	incarcera-



















	 192.	 See	 About	 Breastfeeding,	 MINN.	DEP’T	HEALTH,	 https://www.health.state.mn	
.us/people/breastfeeding/aboutbf.html	 [https://perma.cc/8UK3-HNLM]	 (detailing	




GUIDE	 TO	BREASTFEEDING	 AND	 INCARCERATION	2	 (2018),	https://www.mibreastfeeding	
.org/wp-content/uploads/2018/05/Guide-to-Breastfeeding-and-Incarceration.pdf	
[https://perma.cc/Y3FL-BQFZ].	


















to	physical	violence.200	 Some	TNGI	prisoners	 report	 that	by	placing	
them	in	protective	custody,	the	abusive	correctional	staff	had	easier	
out-of-sight	access	to	them.201	Isolated	segregation	also	removes	the	







better	 about	 themselves	 for	 removing	 the	TNGI	prisoners	 from	 the	
harmful	 consequences	 of	 general	 population	 and	placing	 them	 into	
relative	“safety,”	this	isolated	segregation	often	happens	despite	pro-
tests	from	the	TNGI	prisoners	who	actually	prefer	being	in	the	general	




































In	 2017,	 the	 federal	 Bureau	 of	 Prisons	 (“BOP”)	 amended	 their	
Transgender	Offender	Manual,	so	that	it	now	mandates	the	use	of	“bi-
ological	sex	as	 the	 initial	determination	 for	designation”	and	allows	
for	classification	based	on	gender	identity	“only	in	rare	cases.”209	This	
update	undid	all	of	the	progress	that	the	Obama	administration	made	
with	 recognizing	 transgender	 and	 non-binary	 identities.210	 Prior	 to	






























by	 other	 inmates.217	 Similarly,	 TNGI	 individuals	 who	 are	 housed	






serious	 harm.218	 Attempting	 to	 force	 TNGI	 individuals	 into	 cis-gen-
dered	 housing	 that	 does	 not	 align	with	 their	 gender	 identity	 is	 ex-





























trators	 had	 from	 the	 policy	 during	 the	 Obama	 administration,	 one	
must	logically	conclude	that	not	only	do	they	know	about	the	harms	
that	 come	 from	placing	prisoners	based	on	birth	 sex,	but	 they	con-











Committee,	 whose	 duty	 is	 to	 make	 “recommendations	 regarding	
placement,	property,	and	programming	for	transgender	and	intersex	
offenders.”225	Factors	that	the	committee	considers	in	the	evaluation	




ization,	 and	 the	 likelihood	 of	 perpetrating	 such	 abuse	 on	 other	
offenders.”226	 This	 system	excels	 in	 its	multi-variable	 consideration	
and	acknowledging	how	there	is	not	one	factor	that	should	be	dispos-
itive	as	to	which	placement	option	is	best	for	each	inmate.	However,	










































former)	Minneapolis	police	officers	while	 in	police	custody,	 is	a	push	 for	defunding	
police	departments	and	refocusing	those	funds	on	mental	and	public	health	resources	
and	community-based	safety	programs.	See,	e.g.,	Associated	Press,	When	Protesters	Call	























can	 infrastructure,	 it	 is	 imperative	 to	consider	more	attainable—al-
beit	less	ideal—solutions	that	will	protect	TNGI	inmates,	such	as	re-































legal,	 and	political	 imagination”	 to	 see	 abolition	 as	 anything	but	 the	 literal	 “tearing	
down	of	all	prison	walls.”	Id.	at	1156.	McLeod	suggests	a	model	of	“grounded	preven-
























“prisons	 in	 Fleury-Mérogis	 and	 Caen	 have	 separated	 quarters	 for	
trans	 inmates.”232	The	United	Kingdom	opened	 its	 first	 transgender	
prison	unit	in	March	2019,	operating	as	a	separated	wing	of	an	other-
wise	all	women’s	prison.233	In	2010,	Italy	announced	a	plan	to	turn	a	

















































gendered	prisoners	 to	 feign	a	non-binary	 identity	 to	have	access	 to	








































criticized	 for	poor	 implementation	 and	 an	 insufficient	 access	 to	 re-









a	 new	 wing	 for	 TNGI	 prisoners	 is	 somehow	 a	 constitutional	 con-
cern.245	Additionally,	courts	will	appropriately	argue	that	instituting	












































































be	part	of	 the	 sentencing	decision/evaluation	 that	 the	 judge	makes	










case	 determinations	 analyzing	 a	 range	 of	 factors,	 emphasizing	 per-
sonal	 preference,	 Congress	 could	 include	 specific	 requirements	 in	
their	 legislation	of	what	needs	 to	be	 incorporated	 in	 the	placement	
policies,	much	like	they	did	with	PREA.259	The	need	for	individualized	
determinations	is	essential,	and	the	relevant	factors	for	the	consider-
ation	could	 include:	 the	 inmate’s	preferred	placement,	 their	gender	
identity	and	gender	expression,	whether	the	inmate	has	a	diagnosis	of	























inatory	 segregation	 and	 a	 harmful	 “othering,”	 such	 as	 when	 the	
Fluvanna	Correctional	Center	for	Women	forced	“butch”	or	more	mas-
culine	women	into	a	segregated	wing	and	left	them	there	with	fewer	
resources.262	 Voluntariness	 in	 the	 placement	 is	 key	 because	 just	 as	
there	are	some	TNGI	individuals	who	will	not	feel	comfortable	living	
in	all-male	or	all-female	housing,	there	are	also	those,	such	as	some	
trans	women,	who	would	prefer	 to	 live	 in	 the	 standard	 single-gen-















ture.265	 The	 public	 would	 likely	 push	 back	 harder	 to	 a	 brand	 new	






































housing	of	 transgender	people	 leads	 to	 issues	 including	 stigmatiza-
tion,	lack	of	access	to	work	opportunities	and	other	privileges	or	re-
sources,	and	encouraging	further	violence	by	correctional	officers.271	
Thankfully,	 these	 negative	 consequence	 can	 be	 avoided,	 or	 at	 least	
minimized,	when	the	separation	occurs	on	a	completely	voluntary	ba-




that	 are	 available	 to	 TNGI	 inmates	 are	 available	 to	 prisoners	 not	
housed	 in	 the	TNGI	wing,	because	 the	 “[p]eople	who	are	 separated	
should	have	access	to	the	same	programs,	privileges,	education	and	
work	opportunities	as	everybody	else.”274	By	providing	the	same	op-















































In	 contrast,	 under	 the	 current	 federal	 administration	 and	poli-
cies,	 a	 change	 requiring	 a	 redesigned	wing	 solely	 for	 the	benefit	 of	
TNGI	 prisoners	 seems	 nearly	 impossible,	 and	 almost	 laughable.281	





















plish	 this	 is	 by	 implementing	 the	new	system	 in	one	 state	 that	 can	
serve	 as	 a	 pilot	 program.284	Minnesota	 is	 one	 such	 state	 that	 could	
serve	as	an	effective	test	run,	as	the	state	already	has	policies	in	place	
that	 address	 the	 importance	 of	 recognizing	 TNGI	 identities,	 and	 it	
tends	to	have	a	liberal	majority	in	the	state	government	who	would	be	
more	likely	to	favor	such	action.285	Just	as	the	Minnesota	DOC	imple-












stituted	 progressive	 policies	 that	 have	 effectively	 addressed	 public	 safety	 concerns	
and	how	this	evidence	can	serve	as	an	example	for	the	nation).	








residential	 facility),	 Rush	 City,	 Shakopee,	 St.	 Cloud,	 Stillwater,	 Togo,	 and	 Willow	
River/Moose	Lake	(one	 facility	with	different	designations	based	on	security	 level).	
Adult	 Facilities,	 MINN.	DEP’T	CORR.,	 https://mn.gov/doc/facilities	 [https://perma.cc/	







































other/140287.pdf	 [https://perma.cc/N25T-4L4J];	 Minnesota	 Correctional	 Facility–




(2010)	 (detailing	 a	pilot	 program’s	 success	 in	Utah	 State	Prison	 that	 hopes	 to	be	 a	
model	for	expanding	its	use	in	other	jurisdictions).	
